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SUMMARY: The Commodity Futures Trading Commission (Commission or CFTC) is
adopting an amendment to the Commission’s regulations to expand the existing clearing
requirement for interest rate swaps pursuant to the pertinent section of the Commodity
Exchange Act (CEA). The amended regulation requires that interest rate swaps
denominated in certain currencies and having certain termination dates, as described
herein, be submitted for clearing to a derivatives clearing organization (DCO) that is
registered under the CEA (registered DCO) or a DCO that has been exempted from
registration under the CEA (exempt DCO).
DATES: The amended rule is effective [INSERT DATE 60 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTER]. Specific compliance dates are
discussed in the Supplementary Information.
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l. Background

A. Clearing Requirement Proposal.

On June 16, 2016, the Commission published a notice of proposed rulemaking
(NPRM) to establish an expanded interest rate swap clearing requirement under section
2(h)(1)(A) of the CEA and Commission regulation 50.4(a)." The Commission proposed
requiring clearing of certain interest rate swaps offered for clearing at Chicago Mercantile
Exchange, Inc. (CME), Eurex Clearing AG (Eurex), LCH.Clearnet Ltd. (LCH), and/or
Singapore Exchange Derivatives Clearing Ltd. (SGX), each a Commission-registered
DCO.? The interest rate swaps proposed in the NPRM were: fixed-to-floating interest
rate swaps denominated in Australian dollar (AUD), Canadian dollar (CAD), Hong Kong
dollar (HKD), Mexican peso (MXN), Norwegian krone (NOK), Polish zloty (PLN),
Singapore dollar (SGD), Swedish krona (SEK), and Swiss franc (CHF) (collectively, the
nine additional currencies); basis swaps denominated in AUD; forward rate agreements
(FRASs) denominated in AUD, NOK, PLN, and SEK; overnight index swaps (OIS)
denominated in AUD and CAD; and OIS having termination dates of up to three years

that are denominated in U.S. dollar (USD), euro (EUR), or sterling (GBP).?

! Clearing Requirement Determination Under Section 2(h) of the CEA for Interest Rate Swaps, 81 FR
39506 (June 16, 2016).

2 Two DCOs that the Commission has exempted from registration, ASX Clear (Futures) Pty Ltd.
(Australia) (ASX) and OTC Clearing Hong Kong Ltd., clear some of the swaps covered by this
determination (AUD- and HKD-denominated interest rate swaps, respectively). Pursuant to Commission
orders, these two DCOs are permitted to clear for U.S. proprietary accounts but not for U.S. customers.
However, as discussed further below, should either of these two exempt DCOs decide that they wish to
offer clearing to U.S. customers, they would be eligible to apply for registration as full DCOs. Because
these DCOs have not submitted filings under Commission regulation 39.5(b), this final rule addresses only
those registered DCOs that have submitted swaps for consideration under that regulation.

¥ See Table 1 for information regarding which registered DCOs clear which interest rate swaps. Each DCO
submitted information about the interest rate swaps subject to this rulemaking to the Commission pursuant
to regulation 39.5(b), which is discussed further below.



For the reasons discussed below, this final rulemaking expands the existing
interest rate swap clearing requirement by requiring the clearing of all of the swaps
covered by the NPRM, except for AUD-denominated FRAS.

B. Requlatory Background.

The Commission’s first clearing requirement determination issued in 2012
applied to four classes of interest rate swaps and two classes of credit default swaps.”
The Commission is adopting this clearing requirement determination to require the
clearing of certain, additional interest rate swaps pursuant to section 2(h) of the CEA.
Under section 2(h)(1)(A) of the CEA, it is unlawful for any person to engage in a swap
unless that person submits such swap for clearing to a DCO that is registered under the
CEA or a DCO that is exempt from registration under the CEA if the swap is required to
be cleared. The Commission may initiate a clearing requirement determination pursuant
to a swap submission from a registered DCO.®> Section 2(h)(2)(B)(i) of the CEA requires
a DCO to submit to the Commission each swap, or any group, category, type, or class of

swaps that it plans to accept for clearing and provide notice to its members of the

* Clearing Requirement Determination Under Section 2(h) of the CEA, 77 FR 74284 (Dec. 13, 2012)
[hereinafter the First Clearing Requirement Determination]. The four classes of interest rate swaps defined
under Commission regulation 50.4(a) include fixed-to-floating, basis, FRA, and OIS. In 2012, the
Commission required that, for the fixed-to-floating, basis, and FRA classes, the top four currencies as
measured by total notional amount be subject to required clearing. Those top four currencies were EUR,
USD, GBP, and Japanese yen (JPY). All four currencies were specified in the fixed-to-floating, basis, and
FRA classes under regulation 50.4(a). For OIS swaps, all the currencies except JPY were specified under
the rule.

> Section 2(h)(2) of the CEA provides the Commission with authority to issue a determination that a swap
is required to be cleared pursuant to two separate review processes. Section 2(h)(2)(A) of the CEA
provides for a Commission-initiated review process whereby the Commission, on an ongoing basis, must
review swaps (or a group, category, type or class of swaps) to make a determination as to whether a swap
(or group, category, type or class of swaps) should be required to be cleared. The other process provided
under section 2(h)(2)(B) of the CEA entails the Commission’s review of swaps that are submitted by
DCOs. Specifically, section 2(h)(2)(B)(i) of the CEA requires that each DCO submit to the Commission
each swap (or group, category, type or class of swaps) that it plans to accept for clearing. The swaps
subject to this rulemaking were submitted by DCOs pursuant to section 2(h)(2)(B)(i) of the CEA and
Commission regulation 39.5(b).



submission. Commission regulation 39.5(b) implements the procedural elements of
section 2(h)(2)(B)-(C) by establishing the specific process for the submission of swaps by
a DCO to the Commission for a clearing requirement determination.®

Accordingly, the Commission is issuing this final rulemaking to adopt an
amendment to 8 50.4(a) such that the following products are subject to the clearing
requirement as set forth in regulation 50.4: (1) fixed-to-floating swaps denominated in
the nine additional currencies; (2) basis swaps denominated in AUD; (3) FRAS
denominated in NOK, PLN, and SEK; (4) OIS denominated in AUD and CAD; and (5)
OIS denominated in USD, EUR, and GBP that have termination dates of up to three
years.

C. Clearing Requirements in Other Jurisdictions.

The following is an updated summary of actions taken by other jurisdictions
towards implementing clearing mandates for interest rate swaps. The Commission
believes that it is important to harmonize its swap clearing requirement with clearing
mandates promulgated in other jurisdictions. For example, if a non-U.S. jurisdiction
issued a clearing requirement and a swap dealer (SD) located in the U.S. were not subject

to that non-U.S. clearing requirement, then a swap market participant located in the non-

® Section 2(h)(2)(B)-(C) of the CEA describes the process by which the Commission is required to review
swap submissions from DCOs to determine whether the swaps should be subject to the clearing
requirement. On June 23, 2016, the Commission published on its website for public comment 34
submissions from DCOs submitted pursuant to section 2(h)(2)(B) of the CEA and CFTC regulation 39.5(b)
over the past few years. The public comment period closed on July 25, 2016, and five letters were
submitted by that date. See CFTC Press Release, CFTC Requests Public Comment on Swap Clearing
Requirement Submissions (June 23, 2016), available at:
http://www.cftc.gov/PressRoom/PressReleases/pr7396-16. Any future proposals for a new clearing
requirement determination related to the swaps covered by those 34 submissions would be subject to a
separate notice and comment rulemaking process. Market participants may offer additional comments or
feedback on market developments related to those 34 submissions by contacting any of the DCR staff
named above.




U.S. jurisdiction might be able to avoid the non-U.S. clearing requirement by entering
into a swap with the SD located in the U.S.

As the Commission reviewed the regulation 39.5(b) submissions from DCOs, it
considered whether those products offered for clearing at DCOs were subject, or were
likely to be subject, to a clearing requirement in another jurisdiction. For those products
that were the subject of a clearing requirement rule or proposal outside of the U.S., the
Commission reviewed the specifications of the products and the processes used by non-
U.S. regulators to impose a clearing mandate. In addition, the Commission reviewed data
produced and made available to the public in connection with any rule proposals or final
rules implementing a clearing requirement in non-U.S. jurisdictions. Finally, the
Commission considered comments submitted in response to clearing mandate rule
proposals in non-U.S. jurisdictions and any subsequent changes that regulators made to
final rules implementing a clearing mandate. In this manner, the Commission was
informed by its review of non-U.S. jurisdictions’ clearing mandates and considered those
mandates in preparing this determination.

Consequently, the scope of the swaps included in this final rulemaking reflects the
Commission’s desire to harmonize with our counterparts abroad and is informed by the
work of those regulators, as described below. In addition, the product specifications of
the swaps included in this clearing requirement determination are intended to be
consistent with those referenced in clearing mandates published by the Commission’s

counterparts abroad.’

" In the future, it may be appropriate to propose a clearing requirement under the CEA covering swaps that
are not yet the subject of a proposed or final clearing mandate issued by a non-U.S. jurisdiction. See
generally comment letter from the International Swaps and Derivatives Association, Inc. (ISDA), at 5,



I Australia.

The Australian Securities and Investments Commission (ASIC) has published
regulations that require certain Australian and non-Australian entities® to clear AUD-,
USD-, GBP-, EUR-, and JPY-denominated fixed-to-floating interest rate swaps, basis
swaps, and FRAs, as well as AUD-, USD-, GBP-, and EUR-denominated OIS. The
regulations’ swap classes are co-extensive with those described in existing Commission
regulation 50.4(a), except for the addition of AUD-denominated swaps. The first
compliance date for an Australian market participant to comply with the Australian
clearing mandate for AUD-denominated fixed-to-floating interest rate swaps and basis
swaps was April 4, 2016.° The first compliance date for the Australian clearing mandate
for AUD-denominated OIS will be October 3, 2016 and for AUD-denominated FRAS
April 2, 2018.%°

As a result of this clearing requirement determination, the classes of swaps
required to be cleared under Commission regulation 50.4(a) are expanded to include

AUD-denominated fixed-to-floating interest rate swaps, basis swaps, and OIS swaps that

(discussing the goal of harmonizing clearing mandates, commending the Commission’s independent
analysis in the NPRM, and noting that “the CFTC does not have any control over the clearing mandates of
its counterparts in non-U.S. jurisdictions and therefore should continue to conduct full and robust
independent analysis prior to implementing any clearing mandates.”).

® As defined under ASIC’s final clearing rules, clearing entities subject to the Australian clearing mandate
include Australian authorized deposit-taking institutions (ADIs) and Australian financial services licensee
(AFS Licensees) that hold a total gross notional outstanding position of AUD 100 billion or more under
specific circumstances, as measured at particular points in time. To account for non-Australian entities,
ASIC’s final rules also define foreign clearing entities, opt-in clearing entities, and cross-reference to
Australia’s Corporations Regulations 2001 definition of foreign internationally active dealers. ASIC
Derivative Transaction Rules (Clearing) 2015, available at:
https://www.comlaw.gov.au/Details/F2015L01960.

° ASIC Derivative Transaction Rules (Clearing) 2015, at section 1.2.7.

1914d., at section 1.2.3.




are consistent with the AUD-denominated swaps that are, or will be, required to be
cleared by ASIC.M
ii. Canada.

In 2015, Canada’s provincial securities regulators'? published a draft rule that
would require certain derivatives to be cleared.’® On February 24, 2016, the Canadian
provincial securities regulators published a revised draft rule that applies to certain
Canadian market participants™* and proposes subjecting the following classes of interest
rate swaps to a clearing mandate: CAD-, USD-, EUR-, and GBP-denominated fixed-to-
floating interest rate swaps; USD-, EUR-, and GBP-denominated basis swaps; USD-,

EUR-, and GBP-denominated FRAS; and CAD-, USD-, EUR-, and GBP-denominated

' For the reasons discussed below, the Commission is not finalizing its proposed requirement to clear
AUD-denominated FRAs at this time.

12 Canada’s provincial securities regulators are collectively referred to as the Canadian Securities
Administrators, including representatives from: the Alberta Securities Commission; the British Columbia
Securities Commission; the Manitoba Securities Commission; the Financial and Consumer Services
Commission of New Brunswick; the Office of the Superintendent of Securities Service Newfoundland and
Labrador; the Office of the Superintendent of Securities of the Northwest Territories; the Nova Scotia
Securities Commission; the Nunavut Securities Offices; the Ontario Securities Commission; the Office of
the Superintendent of Securities of Prince Edward Island; the Autorité des marchés financiers; the Financial
and Consumer Affairs Authority of Saskatchewan; and the Office of the Yukon Superintendent of
Securities. See also, CSA Members, available at: http://www.csa-acvm.ca/aboutcsa.aspx?id=80.

3 Draft National Instrument 94-101 respecting Mandatory Central Counterparty Clearing of Derivatives.
Summary available at:
http://www.albertasecurities.com/Regulatory%20Instruments/5022685-v5-Proposed_NI_94-

101_package.pdf.

¥ The draft rule proposed by Canada’s provincial securities regulators would require central counterparty
clearing for transactions entered into between a local counterparty and: (i) a clearing member of a
regulated clearing agency that clears a mandatory clearable derivative; (ii) an affiliated entity of the
clearing member described in (i); or (iii) a local counterparty that has, together with its local affiliates, an
aggregate gross notional amount of more than CAD 500 million outstanding (excluding intragroup
transactions). See, Draft Regulation 94-101 respecting Mandatory Central Counterparty Clearing of
Derivatives (2nd Publication). Summary available at:
http://www.lautorite.qc.ca/files/pdf/reglementation/instruments-derives/reglements/94-101/2016-02-
24/2016fev24-94-101-avis-cons-en.pdf.




OIS.™ Subject to ministerial approvals, the Canadian provincial securities regulators’
revised rule will take effect on May 9, 2017.*® Consequently, it is the Commission’s
understanding that May 9, 2017 is the first compliance date upon which a Canadian
market participant will be required to comply with the clearing mandate.’

As a result of this clearing requirement determination, the classes of swaps
required to be cleared under Commission regulation 50.4(a) are expanded to include
CAD-denominated fixed-to-floating interest rate swaps and OIS swaps that are consistent
with the CAD-denominated swaps that will be required to be cleared by the Canadian
provincial securities regulators.

iii. European Union.

On August 6, 2015, the European Commission adopted an initial interest rate
swap clearing obligation for certain financial counterparties and non-financial
counterparties'® that the European Securities and Markets Authority (ESMA) developed
pursuant to the European Market Infrastructure Regulation (EMIR).™ The initial

European interest rate swap class is co-extensive with the clearing requirements under

> 1d. The Canadian regulators’ draft regulation does not propose to include CAD-denominated basis swaps
or FRAs. Therefore, the Commission is adding only CAD-denominated fixed-to-floating interest rate
swaps and OIS to the CFTC’s clearing requirement under this determination.

18 The Commission staff has consulted with Canadian provincial authorities to confirm the timetable for
implementation of the clearing obligation.

7d.

'8 The European Commission’s clearing requirement applies to all financial counterparties (e.g., banks,
insurers, asset managers, etc.) and certain non-financial counterparties, which are European Union entities
that do not fall within the definition of a financial counterparty, but exceed the clearing thresholds (non-
financial counterparties above the applicable clearing threshold by asset class). The non-financial
counterparty clearing threshold for interest rate swaps is EUR 3 billion in gross notional value. See
European Commission Delegated Regulation (EU) No. 149/2013, available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2013:052:0011:0024:EN:PDF.

¥ European Commission press release announcing the European Clearing Obligation, available at:
http://europa.eu/rapid/press-release 1P-15-5459 en.htm. See also Regulation (EU) No. 648/2012.




regulation 50.4(a), except that with respect to OIS, the European class covers OIS with a
termination date range of up to three years instead of two. Similarly, the initial European
class covers interest rate swaps denominated in USD, EUR, GBP, and JPY, but not any
of the nine additional currencies.”® Compliance with the European clearing obligation is
required for transactions between clearing member counterparties at this time, and will be
phased in between 2016 and 2018 for additional transactions by type of counterparty.?!
The first compliance date for a European market participant to comply with the clearing
obligation for EUR-, USD-, and GBP-denominated OIS with termination dates ranging
from seven days to three years was on June 21, 2016.?> The EUR-, USD-, and GBP-
denominated OIS with termination dates ranging from two years to three years that are
included in this rulemaking are covered by the European Commission’s initial clearing
obligation.

On June 10, 2016, the European Commission adopted an expansion of the
European Union clearing obligation for certain financial counterparties and non-financial

counterparties to cover NOK-, PLN-, and SEK-denominated fixed-to-floating interest

% Eyropean Commission Delegated Regulation (EU) No. 2015/2205, available at: http://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32015R2205&from=EN.

2! |d. Under the European Commission Delegated Regulation (EU) No. 2015/2205, Category 1
counterparties are clearing members of at least one of the central counterparties authorized or recognized to
clear at least one class of mandated derivatives, as of December 21, 2015; Category 2 counterparties are
entities that meet the EUR 8 billion threshold of month-end average outstanding gross notional amounts of
derivatives for a three month period, limited to financial counterparties or alternative investment funds that
are non-financial counterparties; Category 3 counterparties are financial counterparties and alternative
investment funds that are non-financial counterparties, that are not Category 1 or Category 2 counterparties;
and Category 4 counterparties are non-financial counterparties that do not belong in Category 1, 2, or 3.

%2 European Commission Delegated Regulation (EU) No. 2015/2205, available at: http://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CEL EX:32015R2205&from=EN.

% See European Commission Delegated Regulation (EU) No. 2016/1178, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1178&from=EN. This
regulation contains a description of the categories of financial counterparties and non-financial
counterparties subject to the European Union’s clearing obligation. This description is substantively the

10



rate swaps and FRAs.** The first compliance date for a European market participant to
comply with the NOK-, PLN-, and SEK-denominated fixed-to-floating interest rate
swaps and FRA clearing obligation will be on February 9, 2017.* The European
Commission’s expanded clearing obligation will apply only to transactions between
clearing member counterparties on February 9, 2017, the clearing obligation will be
phased in for additional transactions by type of counterparty from 2017 to 2019.%°

As a result of this clearing requirement determination, the classes of swaps
required to be cleared under Commission regulation 50.4(a) are expanded to include (1)
EUR-, USD-, and GBP-denominated OIS with termination dates ranging from two years
to three years; (2) NOK-, PLN-, and SEK-denominated fixed-to-floating interest rate
swaps; and (3) NOK-, PLN-, and SEK-denominated FRAs that are, or will soon be,

required to be cleared by the European Commission.

same as the one applicable to the European Union’s first clearing obligation related to interest rates swaps
denominated in USD, EUR, GBP, and JPY, including OIS with a termination date of up to three years.

2% European Commission press release announcing new rules on central clearing for interest rate derivatives
contracts denominated in specific European currencies, available at: http://europa.eu/rapid/press-

release MEX-16-2171 en.htm#9. See also European Commission Delegated Regulation (EU) No.
2016/1178, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1178&from=EN. The
Commission notes that Poland and Sweden are members of the European Union, but Norway is not.
Accordingly, the Commission staff has consulted separately with staff from Norway’s financial regulators
regarding this clearing requirement determination.

% European Commission Delegated Regulation (EU) No. 2016/1178, available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1178&from=EN.

% |d. Under the European Commission Delegated Regulation (EU) No. 2016/1178, Category 1
counterparties are clearing members of at least one of the central counterparties authorized or recognized to
clear at least one class of mandated derivatives, as of August 9, 2016; Category 2 counterparties are entities
that meet the EUR 8 billion threshold of month-end average outstanding gross notional amounts of
derivatives for a three month period, limited to financial counterparties or alternative investment funds that
are non-financial counterparties; Category 3 counterparties are financial counterparties and alternative
investment funds that are non-financial counterparties, that are not Category 1 or Category 2 counterparties;
and Category 4 counterparties are non-financial counterparties that do not belong in Category 1, 2, or 3.

11
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iv. Hong Kong.

On February 5, 2016, the Hong Kong Securities and Futures Commission and the
Hong Kong Monetary Authority jointly published conclusions to a consultation paper
proposing mandatory clearing for certain interest rate swaps.?’ The Legislative Council
adopted final rules to implement a clearing mandate for transactions between certain local
and foreign-incorporated entities?® covering fixed-to-floating interest rate swaps and basis
swaps denominated in USD, GBP, EUR, JPY, and HKD, as well as OIS denominated in
USD, GBP, and EUR.” The clearing mandate rules became effective on September 1,
2016. Although mandatory clearing for the designated products has not yet commenced,
the first calculation period for determining which counterparties have an obligation to
clear has begun.*® During the calculation period, certain market participants have to
count their transactions toward the clearing threshold to determine whether they will be

subject to Hong Kong’s clearing mandate.®* The first compliance date for a Hong Kong

2" Consultation Conclusions and Further Consultation on Introducing Mandatory Clearing and Expanding
Mandatory Reporting, available at:
http://www.sfc.hk/edistributionWeb/gateway/EN/consultation/conclusion?refNo=15CP4.

%8 The Securities and Futures (OTC Derivative Transactions — Clearing and Record Keeping Obligations
and Designation of Central Counterparties) Rules impose a clearing obligation on transactions between
prescribed persons, including local and foreign (i) licensed corporations, (ii) authorized financial
institutions, and (iii) approved money brokers, that have reached the clearing threshold of USD 20 billion
during the applicable three month calculation period. In addition, any transactions between such a
prescribed person and a financial services provider must also be cleared. Financial services providers are
designated by the Hong Kong Securities and Futures Commission, with the consent of the Hong Kong
Monetary Authority.

# |d. See also Securities and Futures (OTC Derivative Transactions — Clearing and Record Keeping
Obligations and Designation of Central Counterparties) Rules, The Government of the Hong Kong Special
Administrative Region Gazette, available at:
http://www.gld.gov.hk/egazette/pdf/20162005/es22016200528.pdf.

%0 Securities and Futures (OTC Derivative Transactions — Clearing and Record Keeping Obligations and
Designation of Central Counterparties) Rules, The Government of the Hong Kong Special Administrative
Region Gazette, available at: http://www.gld.gov.hk/egazette/pdf/20162005/es22016200528.pdf.

4.
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market participant to comply with the Hong Kong authorities’ clearing mandate will be
onJuly 1, 2017.%

As a result of this clearing requirement determination, the classes of swaps
required to be cleared under Commission regulation 50.4(a) are expanded to include
HKD-denominated fixed-to-floating interest rate swaps that will be required to be cleared
by the Hong Kong Securities and Futures Commission and the Hong Kong Monetary
Authority.

V. Mexico.

In 2015, Banco de México, the Mexican central bank, published a clearing
mandate to require that certain Mexican financial institutions® clear MXN-denominated
fixed-to-floating interest rate swaps having a termination date range of approximately
two months to 30 years and that reference the Mexican “Interbank Equilibrium Interest
Rate” (TIIE).** The first compliance date for a Mexican market participant to comply
with the Banco de México’s clearing mandate was on April 1, 2016.%

As a result of this clearing requirement determination, the classes of swaps
required to be cleared under Commission regulation 50.4(a) are expanded to include
MXN-denominated fixed-to-floating interest rate swaps that are required to be cleared by

the Banco de México.

32 4.

% Banco de México’s Rules for Derivatives Transactions (Circular 4/2012) limit the clearing mandate to
transactions between local banks, brokerage firms, and institutional investors. The Banco de México’s
Rules also contemplate an exemption for small entities with notional amounts outstanding below the
specified threshold of 10 billion unidades de inversion.

% Rules for Derivatives Transactions (Circular 4/2012), Banco de México, available at:
http://www.banxico.org.mx/disposiciones/circulares/%7BD7250B17-13A4-B0B7-F4E5-
04AF29F37014%7D.pdf.

®d.
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vi. Singapore.

In 2015, the Monetary Authority of Singapore (MAS) published proposed
regulations that would require financial institutions* to clear SGD-denominated fixed-to-
floating interest rate swaps referencing the Swap Offer Rate (SOR) and USD-
denominated fixed-to-floating interest rate swaps referencing LIBOR.*

As a result of this clearing requirement determination, the classes of swaps
required to be cleared under Commission regulation 50.4(a) are expanded to include
SGD-denominated fixed-to-floating interest rate swaps that are likely to be the subject of
final regulatory action by MAS establishing a clearing requirement, which will
commence in 2017.

vii.  Switzerland.

In 2015, the Swiss parliament adopted legislation providing a framework for a
swap clearing requirement. A clearing requirement for certain financial counterparties
and non-financial counterparties® is expected to be phased in from 2016.* It is not yet

known exactly which products such a clearing requirement would cover, but based on the

% Under MAS’ proposal, the clearing mandate applies to transactions between banks that exceed the SGD
20 billion gross notional outstanding derivatives contract threshold for each of the previous four calendar
quarters.

%" Summary published by MAS available at:
http://www.mas.qgov.sg/News-and-Publications/Media-Releases/2015/MAS-Consults-on-Proposed-
Regulations-for-Mandatory-Clearing-of-OTC-Derivatives.aspx.

% According to guidance from the Swiss Financial Market Supervisory Authority, derivatives transactions
executed by and among financial counterparties and non-financial counterparties that meet the threshold
requirements will be subject to the clearing requirement. Financial counterparties meet the threshold if
their rolling averages for gross positions in outstanding derivatives transactions (over 30 working days) are
at or above CHF 8 billion. Non-financial counterparties meet the threshold if their rolling averages for
gross positions in outstanding derivatives transactions (over 30 working days) are at or above amounts
specific to each product (e.g., CHF 3.3 billion in interest rate derivatives transactions).

% Financial Stability Board, OTC Derivatives Market Reforms, Eleventh Progress Report on
Implementation, Appendix C (Implementation timetable: central clearing of standardised transactions)
(Aug. 26, 2016), available at: www.fsb.org/2016/08/otc-derivatives-market-reforms-eleventh-progress-
report-on-implementation/.
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criteria required to be considered by the Swiss Financial Market Supervisory Authority
(Finma), Finma may determine that the CHF-denominated fixed-to-floating interest rate
swaps referencing LIBOR should be included.*

As a result of this clearing requirement determination, the classes of swaps
required to be cleared under Commission regulation 50.4(a) are expanded to include
CHF-denominated fixed-to-floating interest rate swaps that may be subject to a clearing
requirement in 2017.

D. Submissions from DCOs.

CME and LCH provided the Commission with regulation 39.5(b) submissions
relating to: fixed-to-floating interest rate swaps denominated in the nine additional
currencies; AUD-denominated basis swaps; and USD-, EUR-, and GBP-denominated
OIS with termination dates of up to 30 years. CME and LCH provided 8§ 39.5(b)
submissions pertaining to the FRAs and OIS listed in Table 1, below. CME and SGX
provided submissions relating to MXN- and SGD-denominated fixed-to-floating interest
rate swaps, respectively. Eurex provided a submission relating to CHF-denominated
fixed-to-floating interest rate swaps and OIS denominated in USD, EUR, and GBP with

terms up to 30 years plus 10 business days.** LCH will begin offering MXN-

%0 See Swiss Financial Market Supervisory Authority (FINMA), Guidance 01/2016 Financial Market
Infrastructure Act: FINMA'’s next steps (July 6, 2016), available at:
https://www.finma.ch/en/~/media/finma/dokumente/dokumentencenter/myfinma/4dokumentation/finma-
aufsichtsmitteilungen/20160707-finma-aufsichtsmitteilung-01-2016.pdf?la=en.

*! The 39.5(b) submissions are available on the Commission’s website at:
http://www.cftc.gov/IndustryOversight/IndustryFilings/index.htm.

Submission materials that a submitting DCO marked for confidential treatment are not available for public
review, pursuant to Commission regulations 39.5(b)(5) and 145.9(d).
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denominated fixed-to-floating interest rate swaps in early October 2016.** Based on
representations made by CME to the Commission, the Commission believes that CME
will begin offering AUD- and CAD-denominated OIS before the end of 2016.4

Table 1 summarizes the relevant interest rate swaps submitted by CME, Eurex,
LCH, and SGX.

Table 1
Summary of Interest Rate Swap Submissions Under Regulation 39.5(b)

Fixed-to-Floating Interest Rate Swaps

Currency Floating Maximum CME Eurex LCH SGX
Rate Index Stated
Termination
Date
AUD BBSW 30 years Yes No Yes No
CAD CDOR 30 years Yes No Yes No
CHF LIBOR 30 years Yes Yes Yes No
HKD HIBOR 10 years Yes No Yes No
MXN TIE- 21 years Yes No Yes*™ No
BANXICO
NOK NIBOR 10 years Yes No Yes No
PLN WIBOR 10 years Yes No Yes No
SGD SOR- 10 years Yes No Yes Yes
VWAP
SEK STIBOR 30 years Yes No Yes No

*2 LCH has filed a regulation 39.5(b) submission with the Commission as of September 23, 2016 for this
swap.

*3 Prior to offering these swaps for clearing, CME will need to file §§ 40.6 and 39.5(b) submissions with
the Commission.

*“ Based on its regulation 39.5(b) submission, LCH will offer clearing of MXN-denominated fixed-to-
floating interest rate swaps in early October 2016.
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Basis Swaps

Currency Floating Maximum CME Eurex LCH SGX
Rate Index Stated
Termination
Date
AUD BBSW 30 years Yes No Yes No
Overnight Index Swaps
Currency Floating Maximum CME Eurex LCH SGX
Rate Index Stated
Termination
Date
USD FedFunds 30 years Yes Yes Yes No
EUR EONIA 30 years Yes Yes Yes No
GBP SONIA 30 years Yes Yes Yes No
AUD AONIA- 5.5 years No® No Yes No
OIS
CAD CORRA- 2 years No*® No Yes No
OIS
Forward Rate Agreements
Currency Floating Maximum CME Eurex LCH SGX
Rate Index Stated
Termination
Date
AUD BBSW 3 years Yes No No No
NOK NIBOR 2 years Yes No Yes No
PLN WIBOR 2 years Yes No Yes No
SEK STIBOR 3 years Yes No Yes No

The Commission notes that these interest rate swaps are all single currency swaps

without optionality, as defined by the applicable DCO.

The submissions from CME, Eurex, LCH, and SGX provided the information

required by regulation 39.5(b)(3)(i)-(viii), which, along with other information, has

** CME plans to offer clearing of AUD-denominated OIS interest rate swaps before the end of 2016.

*® CME plans to offer clearing of CAD-denominated OIS interest rate swaps before the end of 2016.
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assisted the Commission in making a quantitative and qualitative assessment that these
swaps should be subject to a clearing requirement determination.*” In making this
clearing requirement determination, the Commission considered the ability of CME,
Eurex, LCH, and SGX to clear a given swap, as well as data supplied cumulatively from
each DCO for these swaps.*® The Commission also reviewed the existing rule
frameworks and risk management policies of each DCO.

Additionally, the Commission considered industry data*® as well as other publicly
available data sources, specifically data published by the Bank for International
Settlements (BIS), and information that has been made publicly available pursuant to part
43 of the Commission’s regulations (part 43 Data).”>

This final rulemaking also reflects consultation with the staff of the Securities and
Exchange Commission, U.S. prudential regulators, and international regulatory
authorities. This consultation occurred prior to the approval of the NPRM, as well as
prior to the approval of this final rulemaking by the Commission. The Commission has
benefitted from this close communication with its fellow authorities throughout this

rulemaking process.

*" In their submissions, CME and LCH stated that they had provided notice of the submissions to members
as required by regulation 39.5(b)(3)(viii). SGX stated that its § 39.5(b) submission was published on its
website. Eurex stated that it would forward its § 39.5(b) submission to its members so that they could
comment.

“8 CME, Eurex, LCH, and SGX are eligible to clear interest rate swaps under regulation 39.5(a).
*® The Commission considered FIA SEF Tracker data and ISDA Swapsinfo data.

% The Commission notes that it also has access to data pursuant to part 45 of the Commission’s regulations
(part 45 Data), which is used in the cost benefit considerations in section V. However, for the purposes of
this determination, the Commission decided to use the part 43 Data in its determination analysis in section
I1.B to enable commenters to review the same data that the Commission reviewed in making the
determination. In the future, the Commission may analyze part 45 Data and provide the public with
aggregated and anonymized summaries of such data when considering whether other swaps should be
subject to the clearing requirement. The Commission also may refer to other non-public data sources, as
available.
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Finally, the Commission considered the ten public comments received in response
to the NPRM.

E. Commission Processes for Review and Surveillance of DCOs.

i. Part 39 Requlations Set Forth Standards for Compliance.

Section 5b(c)(2) of the CEA sets forth 18 core principles with which DCOs must
comply to be registered and to maintain registration. The core principles address
numerous issues, including financial resources, participant and product eligibility, risk
management, settlement procedures, default management, system safeguards, reporting,
recordkeeping, public information, and legal risk.

Each of the DCOs that submitted the interest rate swaps subject to this rulemaking
is registered with the Commission. The DCOs’ regulation 39.5(b) submissions discussed
herein identify swaps that the DCOs are currently clearing and are eligible to clear under
regulation 39.5(a). Consequently, the Commission has been reviewing and monitoring
compliance by the DCOs with the core principles for clearing the submitted swaps.

The primary objective of the Commission’s supervisory program is to ensure
compliance with applicable provisions of the CEA and implementing regulations, and, in
particular, the core principles applicable to DCOs. A primary concern of the program is
to monitor and mitigate potential risks that can arise in derivatives clearing activities for
the DCO, its members, and entities using the DCO’s services. Accordingly, the
Commission’s supervisory program takes a risk-based approach, and pays particular
attention to the risks posed by stressed market conditions, and major market events, as

well as market participants’ reactions to such conditions and events.
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In addition to the core principles set forth in section 5b(c)(2) of the CEA, section
5c(c) governs the procedures for review and approval of new products, new rules, and
rule amendments submitted to the Commission by DCOs. Part 39 of the Commission’s
regulations implements sections 5b and 5c(c) of the CEA by establishing specific
requirements for compliance with the core principles, as well as procedures for
registration, for implementing DCO rules, and for clearing new products. Part 40 of the
Commission’s regulations sets forth additional provisions applicable to a DCO’s
submission of rule amendments and new products to the Commission.

The Commission has means to enforce compliance, including the Commission’s
ability to sue the DCO in federal court for civil monetary penalties,* issue a cease and
desist order,>* or suspend or revoke the registration of the DCO.> In addition, any
deficiencies or other compliance issues observed during ongoing monitoring or an
examination are frequently communicated to the DCO and various measures are used by
the Commission to ensure that the DCO appropriately addresses such issues, including
escalating communications within the DCO management and requiring the DCO to
demonstrate, in writing, timely correction of such issues.

il. Initial Registration Application Review and Periodic In-Depth

Reviews.
Section 5b of the CEA requires a DCO to register with the Commission. In order
to do so, an organization must submit an application demonstrating that it complies with

the core principles. During the review period, the Commission generally conducts an on-

%1 See section 6¢ of the CEA.
%2 gee section 6b of the CEA.
%3 See section 5e of the CEA.
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site review of the prospective DCO’s facilities, asks a series of questions, and reviews all
documentation received. The Commission may ask the applicant to make changes to its
rules to comply with the CEA and the Commission’s regulations.

After registration, the Commission conducts examinations of DCOs to determine
whether each DCO is in compliance with the CEA and Commission regulations. Each
examination begins with a planning phase where staff reviews information the
Commission has to determine whether the information raises specific issues and to
develop an examination plan. The examination team participates in a series of meetings
with the DCO at its facility. Commission staff also communicates with relevant DCO
staff, including senior management, and reviews documentation. Data produced by the
DCO is independently tested. Finally, when relevant, walk-through testing is conducted
for key DCO processes.

Commission staff also reviews DCOs that are systemically important (SIDCOs) at
least once a year. Of the DCOs discussed in this rulemaking, only CME has been
determined to be a SIDCO.

iii. Commission Daily Risk Surveillance.

Commission risk surveillance staff monitors the risks posed to and by DCOs,
clearing members, and market participants, including market risk, liquidity risk, credit
risk, and concentration risk. The analysis includes review of daily, large trader reporting
data obtained from market participants, clearing members, and DCOs, which is available
at the trader, clearing member, and DCO levels. Relevant margin and financial resources

information also is included within the analysis.
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Commission staff regularly conducts back testing to review margin coverage at
the product level and follows up with the relevant DCO regarding any exceptional results.
Independent stress testing of portfolios is conducted on a daily, weekly, and ad hoc basis.
The independent stress tests may lead to individual trader reviews and/or futures
commission merchant (FCM) risk reviews to gain a deeper understanding of a trading
strategy, risk philosophy, risk controls and mitigants, and financial resources at the trader
and/or FCM level. The traders and FCMs that have a higher risk profile are then
reviewed during the Commission’s on-site review of a DCO’s risk management
procedures.

Given the importance of DCOs within the financial system and the heightened
scrutiny as more transactions are moved into central clearing, the goal of the Commission
risk surveillance staff is: (1) to identify positions in cleared products subject to the
Commission’s jurisdiction that pose significant financial risk; and (2) to confirm that
these risks are being appropriately managed. Commission risk surveillance staff
undertakes these tasks at the trader level, the clearing member level, and the DCO level.
That is, staff identifies both traders that pose risks to clearing members and clearing
members that pose risks to the DCO. Staff then evaluates the financial resources and risk
management practices of traders, clearing members, and DCOs in relation to those risks.
Commission risk surveillance staff routinely monitors conditions in assigned markets
throughout the day. Because of the work done in identifying accounts of interest,
analysts are able to focus their efforts on those traders whose positions warrant

heightened scrutiny under current market conditions.
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To gain insight into how markets operate during stressed market conditions, an
essential technique in evaluating risk is the use of stress testing. Stress testing is the
practice of determining the potential loss (or gain) to a position or portfolio based on a
hypothetical price change or a hypothetical change in a price input such as option
volatility. Commission risk surveillance staff conducts a wide array of stress tests. Some
stress tests are based on the greatest price move over a specified period of time such as
the last five years or the greatest historical price change. Another stress testing technique
is the use of “event based” stress testing that replicates the price changes on a particular
date in history, such as September 11, 2001, or the date that Lehman Brothers filed for
bankruptcy in 2008. Other specific events might include Hurricane Katrina, the U.S.
Board of Governors of the Federal Reserve System’s implementation of the Commercial
Paper Funding Facility as a liquidity backstop, or, most recently, the United Kingdom
(U.K.)’s vote to exit from the European Union. Price changes can be measured as a
dollar amount or a percentage change. This flexibility can be helpful when price levels
have changed by a large amount over time. For example, the actual price changes in
equity indices in October 1987 are not particularly large at today’s market levels but the
percentage changes are meaningful.

The general standard in designing stress tests is to use “extreme but plausible”
market moves. After identifying accounts at risk and estimating the size of the risk, the
third step is to compare that risk to the assets available to cover it. Because stress testing,
by definition, involves extreme moves, hypothetical results will exceed initial margin
requirements on a product basis, i.e., the price moves will be in the 1% tail. Many large

traders, however, carry portfolios of positions with offsetting characteristics. In addition,
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many traders and clearing members deposit excess initial margin in their accounts.
Therefore, even under stressed conditions, in many instances the total initial margin
available may exceed potential losses or the shortfall may be relatively small.

Each DCO maintains a financial resources package that protects the DCO against
clearing member defaults. If a clearing member defaults on its obligations, the first layer
of protection against a DCO default is the defaulting clearing member’s initial margin, as
well as the defaulting clearing member’s guaranty fund contribution. The second layer of
protection against a DCO default, after the defaulting clearing member’s initial margin
and guaranty fund contribution, is the DCO’s capital contribution. The third layer of
protection against a DCO default is the DCO’s mutualized resources, which often include
guaranty fund contributions of non-defaulting clearing members and assessments of non-
defaulting clearing members. These layers of protection comprise the DCO’s financial
resources package.

Commission risk surveillance staff compares the level of risk posed by clearing
members to a DCO’s financial resources package on an ongoing basis. Pursuant to
Commission regulation 39.11(a), a DCO must have sufficient financial resources to cover
a default by the clearing member posing the largest risk to the DCO. Pursuant to
Commission regulation 39.33(a), a SIDCO>* must have sufficient financial resources to
cover defaults by the clearing members posing the two largest risks to the DCO.
Commission risk surveillance staff periodically compares stress test results with DCOs to

assess their financial capacity.

> DCOs that elect to be covered under subpart C of part 39 of the Commission’s regulations also are
subject to this requirement.
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Commission risk surveillance staff frequently discusses the risks of particular
accounts or positions with relevant DCOs. For example, as a follow-up to a trader
review, Commission risk surveillance staff might compare its stress test results with those
of the DCO. As also noted above, in the case of FCMs, there have been instances where,
as a result of Commission risk surveillance staff comments or inquiries, DCOs have taken
action to revise their stress tests and/or financial resources package to align with
Commission risk surveillance staff’s recommendations.

1. Comments on the Notice of Proposed Rulemaking

A. Overview of Comments Received.

The Commission received 10 comment letters during the 30-day public comment
period following publication of the NPRM.>

i. Majority of Commenters Express Support for Proposal.

Seven commenters (Better Markets, Citadel, CME Group, ISDA, LCH Group,
MFA, and SIFMA AMG) voiced support for the proposed expansion of the clearing
requirement and agreed with the Commission’s analysis that the expanded clearing
requirement would enhance financial stability by reducing systemic risk, improving
market integrity, or increasing transparency in the swap market. Two commenters,
Scotiabank and ASX, provided clarifying comments with respect to product

specifications, but did not express explicit support for the proposal overall. One

% Comment letters received in response to the NPRM may be found on the Commission’s website at:
http://comments.cftc.gov/PublicComments/CommentList.aspx?id=1711.

The following organizations submitted comment letters: Asset Management Group of the Securities
Industry and Financial Markets Association (SIFMA AMG); ASX Clear (Futures) Pty Limited (ASX);
Better Markets Inc. (Better Markets); Citadel LLC (Citadel); CME Group Inc. (CME Group); International
Swaps and Derivatives Association, Inc. (ISDA); Japanese Bankers Association (JBA); LCH Group
Limited (LCH Group); the Managed Funds Association (MFA); and Scotiabank Inverlat, S.A.
(Scotiabank).
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commenter, JBA, requested that the Commission reconsider its proposal to expand the
interest rate swaps clearing requirement in light of the increasing number of clearing
brokers withdrawing from the swaps clearing business due to rising costs.

ii. Substantive Issues Related to Product Specifications.

One commenter, Scotiabank, discussed the specifications of the MXN-
denominated fixed-to-floating interest rate swaps included in the Commission’s proposed
expanded fixed-to-floating interest rate swap class.”® Another commenter, ASX,
addressed the Commission’s proposed inclusion of AUD-denominated FRAS in the
expanded FRA class.>

iii. Implementation and Harmonization.

Most commenters responded to the NPRM’s request for comment concerning the
advantages and disadvantages of a simultaneous effective date versus a series of
compliance dates that would coordinate implementation with clearing requirements
issued by non-U.S. jurisdictions.*®

Six commenters, CME Group, Citadel, ISDA, LCH Group, MFA, and SIFMA
AMG all supported the Commission’s goal of harmonizing its clearing requirement with
those of non-U.S. jurisdictions. Citadel commented that such harmonization would lead
to the benefit of eliminating regulatory arbitrage. LCH Group stated that such
harmonization would promote certainty for market participants. SIFMA AMG
commented that such harmonization would improve the functioning of swaps markets

and reduce operational complexity. ISDA commented that harmonization is crucial to

56 See discussion of Scotiabank’s comment letter in section I1I.
° See discussion of ASX’s comment letter in sections Il and I11.

*8 See discussion of implementation issues and related comment letters in section V.
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effective and efficient implementation of all of the reforms of the derivatives markets
sought by the G20. MFA commented that the Commission’s approach to harmonizing its
clearing requirement with those of other jurisdictions would increase transparency and
market integrity. MFA also suggested that if the Commission proceeds with the
expanded clearing requirement, then other jurisdictions will follow.

iv. Data Considered by the Commission.

One commenter, Citadel, complimented the Commission for assessing the extent
of outstanding notional exposures of the swaps covered by the NPRM using multiple
sources of data.® Another commenter, ISDA, suggested that the Commission review
data indicating the impact of the proposed expanded clearing requirement on market
participants in particular jurisdictions.®

V. Clarification.

Two commenters, JBA and Scotiabank, requested clarification as to whether the
expanded clearing requirement would only apply to new swaps entered into after the
applicable compliance date and whether previously executed swaps would be required to
be “backloaded” to clearing.61

Vi. Access to DCOs and Clearing Members.

One commenter, JBA, raised concerns about market participants needing to
establish a clearing relationship with a new DCO in order to comply with the expanded

clearing requirement.®> Another commenter, CME Group, raised concerns about the

% See section 111.B.iii.a.
80 See discussion of ISDA’s comment letter in section 11.C.ii.
61 See discussion of JBA’s and Scotiabank’s comment letters in section I11.

62 See discussion of JBA’s comment letter in sections I1.B.iii.d and V.C.
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ability of relatively small market participants to establish an account with a clearing
member.%

Vii. Trade Execution Requirement.

Three comment letters discussed the possibility of a trade execution requirement
applying to some or all of the interest rate swaps subject to this rulemaking.®*

B. Determination Analysis.

i. Background Information on Interest Rate Swaps.

Interest rate swaps generally are agreements wherein counterparties agree to
exchange payments based on a series of cash flows over a specified period of time,
typically calculated using two different rates, multiplied by a notional amount. As of
June 2015, according to an estimate by BIS, there was approximately $435 trillion in
outstanding notional of interest rate swaps, which represents approximately 79% of the
total outstanding notional of all derivatives.®

Section 2(h)(2)(A)(i) of the CEA provides that the Commission shall review each
swap, or any group, category, type, or class of swaps to make a determination as to
whether the swap or group, category, type, or class of swaps should be required to be
cleared. This final rulemaking adds to the four classes of interest rate swaps that the

Commission defined in the First Clearing Requirement Determination:

83 See discussion of CME Group’s comment letter in section II.C.i and section V.C.
b4 See discussion of Citadel’s, ISDA’s, and SIFMA AMG’s comment letters in section I1.C.iii.

% Semi-Annual OTC Derivatives Statistics at End-June 2015, published December 2015 available at:
https://www.bis.org/statistics/d5_1.pdf. The BIS data provides the broadest market-wide estimates of
interest rate swap activity available to the Commission. The Commission receives swaps market
information pursuant to parts 43 and 45 of the Commission’s regulations. See also Swap Data
Recordkeeping and Reporting Requirements, 77 FR 2136 (Jan. 13, 2012); Real-Time Public Reporting of
Swap Transaction Data, 77 FR 1182 (Jan. 9, 2012). However, this data only includes swaps subject to the
Commission’s jurisdiction, i.€., those swaps subject to the CEA. The BIS data represents the broader
swaps market, some of which is not reportable to the Commission under the CEA.
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1. Fixed-to-floating swaps: Swaps in which the payment or payments owed for
one leg of the swap is calculated using a fixed rate and the payment or payments owed
for the other leg are calculated using a floating rate.

2. Basis swaps: Swaps for which the payments for both legs are calculated using
floating rates.

3. Forward rate agreements: Swaps in which payments are exchanged on a pre-
determined date for a single specified period and one leg of the swap is calculated using a
fixed rate and the other leg is calculated using a floating rate that is set on a pre-
determined date.

4. Overnight index swaps: Swaps for which one leg of the swap is calculated
using a fixed rate and the other leg is calculated using a floating rate based on a daily
overnight rate.

Interest rate swaps within the classes described above are currently required to be
cleared pursuant to regulation 50.4(a) if they meet certain specifications: (i) currency in
which notional and payment amounts of a swap are specified; (ii) floating rate index
referenced in the swap; and (iii) stated termination date of the swap. The Commission
also included the following three “negative” specifications:* (i) no optionality; (ii) no

dual currencies; and (iii) no conditional notional amounts.®” This clearing requirement

® The negative specifications are product specifications that are explicitly excluded from the clearing
requirement. All specifications are listed in regulation 50.4(a).

%7 The First Clearing Requirement Determination described the term “conditional notional amount” as
“notional amounts that can change over the term of a swap based on a condition established by the parties
upon execution such that the notional amount of the swap is not a known number or schedule of numbers,
but may change based on the occurrence of some future event. This term does not include what are
commonly referred to as ‘amortizing’ or ‘roller coaster’ notional amounts for which the notional amount
changes over the term of the swap based on a schedule of notional amounts known at the time the swap is
executed. Furthermore, it would not include a swap containing early termination events or other terms that
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determination analyzes the additional interest rate swaps submitted by CME, Eurex,
LCH, and SGX according to these classifications and specifications.

il. Consistency with Core Principles for Derivatives Clearing

Organizations.

Section 2(h)(2)(D)(i) of the CEA requires the Commission to determine whether a
clearing requirement determination would be consistent with the core principles for
registered DCOs set forth in section 5b(c)(2) of the CEA and implemented in part 39 of
the Commission’s regulations.®® CME, Eurex, LCH, and SGX, each a registered DCO,
already clear the swaps identified in the regulation 39.5(b) submissions described
above.®”® Accordingly, CME, Eurex, LCH, and SGX already are required to comply with
the DCO core principles with respect to the interest rate swaps subject to this final
rulemaking. Moreover, each of these DCOs has been, and is, subject to the
Commission’s review and surveillance procedures, as discussed above, with respect to
these swaps.

For the purposes of reviewing whether the regulation 39.5(b) submissions are

consistent with the DCO core principles, the Commission has relied on both the

could result in an early termination of the swap if a DCO clears the swap with those terms.” See 77 FR at
74302 n. 108.

% The core principles address numerous issues, including financial resources, participant and product
eligibility, risk management, settlement procedures, default management, system safeguards, reporting,
recordkeeping, public information, and legal risk. See sections 5b(c)(2)(A)-(R) of the CEA and 17 CFR
part 39, subparts B and C.

% Currently, CME is the only registered DCO offering MXN-denominated fixed-to-floating interest rate
swaps for clearing. As noted above, LCH has filed a § 39.5(b) submission regarding this swap and will
begin offering MXN-denominated fixed-to-floating interest rate swaps for clearing beginning in early
October 2016. Similarly, LCH is the only registered DCO clearing AUD- and CAD-denominated OIS at
this time. CME has confirmed that it intends to file § 39.5(b) submissions regarding these swaps before the
end of 2016, and it is not likely to need to change its risk management framework to do so.
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information received in the regulation 39.5(b) submissions and, as discussed above, its
ongoing review and risk surveillance programs.

The Commission concludes that CME, Eurex, LCH, and SGX are capable of
maintaining compliance with the DCO core principles following the adoption of this
clearing requirement determination. The Commission has not found any evidence to
conclude that subjecting any of the interest rates swaps identified herein to a clearing
requirement would adversely affect compliance by CME, Eurex, LCH, or SGX with the
DCO core principles. In response to the NPRM, LCH Group commented on this topic,
stating that it does not believe that the clearing requirement would adversely impact its
ability to comply with the DCO core principles. Accordingly, the Commission believes
that each of the regulation 39.5(b) submissions discussed herein is consistent with section
5b(c)(2) of the CEA.

iii. Consideration of the Five Statutory Factors for Clearing

Requirement Determinations.

Section 2(h)(2)(D)(ii)(1)-(V) of the CEA identifies five factors that the
Commission must “take into account” in making a clearing requirement determination.”
In regulation 39.5(b), the Commission developed a process for reviewing DCO swap

submissions to determine whether such swaps should be subject to a clearing requirement

"0 The factors are:

(1) The existence of significant outstanding notional exposures, trading liquidity, and adequate pricing data;
(2) The availability of rule framework, capacity, operational expertise and resources, and credit support
infrastructure to clear the contract on terms that are consistent with the material terms and trading
conventions on which the contract is then traded;

(3) The effect on the mitigation of systemic risk, taking into account the size of the market for such contract
and the resources of the DCO available to clear the contract;

(4) The effect on competition, including appropriate fees and charg